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Before the
Federal Conmuni cati ons Commi ssi on
Washi ngton, D.C. 20554

In the Matter of )

Modi fication and Clarification of Policies and )

Procedures Governing Siting and M ntenance ) RM 8763
of Amat eur Radi o Antennas and Support )

Structures, and Amrendrment of Section 97.15)

of the Comm ssion's Rules Governing the )

Amat eur Radi o Servi ce.

ORDER
Adopted: November 18, 1999 Rel eased: Novenber 19, 1999

By the Deputy Chief, Wreless Tel ecommuni cati ons Bureau:
I. Introduction and Executive Sunmmary

1. In this Oder, we address a Petition for Rule Mking (Petition),
filed on February 7, 1996, by The Anerican Radio Relay League, Inc. (ARRL or
Petitioner), asking that the Commssion review and nodify its policies and
procedures pertaining to the Commission's limted preenption of state and | ocal
regul ations affecting amateur radio facilities. The Petitioner also requests
that the Conmission anmend Section 97.15 of the Commission's Rules to clarify
the Commission's preenptive intent with respect to such state and |[ocal
regul ati ons. W have carefully reviewed the requests, and the supporting
arguments, and conclude that the nodifications and clarifications suggested by
Petitioner would not serve the public interest, convenience and necessity.
Therefore, the Petition is denied.

1. Background

2. In 1984, ARRL petitioned the Conm ssion for a decllﬁr atory ruling that
would limt local regulatory control of amateur stations. It was believed
that | ocal building codes and zoning regulations had limted the communications
ability of licensees in the amateur service. An outdoor antenna is_a
necessary component for nost types of amateur service conmunications.
Muni ci palities and |ocal |and use regul ahory authorities regulated the heights,
pl acement and dinensions of antennas. In PRB-1, resolving the ARRL's
declaratory ruling petition, the Conmi ssion noted that these regulations often
result in conflict because the effectiveness of the conmunications that emanate
from an amateur radio station is directly dependent upon the location and the
hei ght of the antennal Consequently in PRB-1, the Commi ssion enunciated the

ARRL Petition for Rule Making, filed February 7, 1996, at i (RW8763).

ARRL Request for Issuance of a Declaratory Ruling, filed July 16, 1984.

Petition at 3.
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Federal policy toward state and local regulatory restrictions on amateur
station facilities.

3. In the MO the Conmi ssion declared a linmted preenption of state and
| ocal regul ations gﬁverni ng amateur station facilities, including antennas and
support structures. The Conmmi ssion determned that there was a strong Federal
interest in pronoting amateur service communications, and that state and | ocal
regul ati ons that preclude anmateur service conmmunications are in direct conflict
with Federal objectives and nust be preenpted. Furthernmore, the Conmi ssion
stated that a local ordinance or zoning regulation nmnust nake reasonable
accommodation for amateur communications and nust constitute the mini
practicable regulation to acconplish the local authority's legitimte purpose.

However, the Conmission did not extend the limted preenption to covenants,
conditions and restrictions (CC&s) in deeds and in condor@ﬁ\i um by- | aws because
they are contractual agreenents between private parties. Petitioner, inter
alia, requests the extension of the limted preenption to such CC&Rs. 21

4. Petitioner also requests other clarifications to PRB-1, as follows:
(a) that local governments nust nake a reasonable accommopdation for anateur
radio antennas, rather than balancing their own local interests against the
Federal interest in amateur radio; (b) that |ocal governnents could not specify
a |l ower height maxi numthan sixty to seventy feet for an amateur radi o antennna
structure; (c) that overly burdensone conditions in |and use authorizations or
i mposition of excessive costs is preenpted; (d) that denial of a particular use
permit or special exception does not relieve a |ocal governnent from having to
make a reasonable acconmpdation for amateur communi cati ons; (e) that
conditional use permt procedures can be used to regulate amateur radio
antennas, but only as an adjunct to a reasonable height restriction; and, (f)
that |and use restrictions pertaining to safety that limt the overall height
of an amateur radio antenna structure, or restrict installation of an antenna
altogether, are invalid unless there is no other alternati\(f3 available that is
| ess burdensome and still acconplishes the same I1E_Iurpose. The Conmi ssion
sought coment on the Petition on February 21, 1996.

5. Since the adoption of the Commission's limted prenption policy i
PRB-1, Congress enacted Section 704 of the Tel ecommunications Act of 199642
concerning the siting of personal wreless service facilities. W note that

Id. at 960 § 24.

Id. at 959, 960 § 24.
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Public Notice, Petitions for Rulemaking Filed, Report No. 2122, Feb. 21, 1996.
conments were received. Two of the comments contained nunerous signatures of amateur
i ndi cating that they supported the Petition.
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codified at 47 U S.C. § 332.
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Section 704 of the Telecom Act enconpasses conmercial nobile radio services,
unlicensed wireless services and comon carrier wreless exchange access
servi ces. Thus, Section 704 of the Tel ecom Act, which, anbng other things,
bars state or local regulations that prohibit or have the effect of prohibiting
the provision of personal wireless services, does not apply to stations or
facilities in the amateur radio service.

I1l. D scussion

6. The Commission's policy with respect to restrictive covenants is
clearly stated in the MO&O establishing a limted preenption of state and | ocal
regul ati ons. In the MXO the Commission stated that_PRB-1 does not reach
restrictive covenants in private contractual agreenents.“~ The Petitioner argues
that enforcement of a covenant by the court constitutes "state action", thus
converting what otherwise would be a private matter into a matter of state
regul ation and, thus, subject to the Conmission's linited preenption policy.8
Notwi t hstanding the clear policy statenent that was set forth in PRB-1
excluding restrictive covenants in private co actual agreenents as being
outside the reach of our limted preenption; we nevertheless strongly
encourage associ ations of homeowners and private contracting parties to follow
the principle of reasonable accomodation and to apply it to any and all
i nstances of amateur service comunications where they nmay be involved.
Al 'though we do not hesitate to offer such encouragement, we are not persuaded
by the Petition or the coments in support thereof that specific rule
provisions bringing the private restrictive covenants within the anbit of PRB-1
are necessary or appropriate at this tine. Having reached this conclusion, we
need not resolve the 1ssue of whether, or under what circunstances, judicial
enf orcement of private covenants would constitute "state action.”

7. Petitioner further requests a clarification of PRB-1 that |ocal
authorities must not engage in balancing their enactnments against the interest
that the Federal Government has in_amateur radio, but rather nust reasonably

accommpdat e amat eur communi cati ons. W do not believe a clarification is
necessary because the PRB-1 decision precisely stated the principle of
"reasonabl e accommpdati on". In PRB-1, the Conm ssion stated: "Nevert hel ess,

local regulations which involve placenent, screening, or height of antennas
based on health, safety, or aesthetic considerations nust be crafted to
acconmodat e reasonably amateur comunications, and to represent the mninmm
practicable regulation to acconplish the |ocal authority's legitimte
purpose. "ELJ Gven this express Commssion l|anguage, it is clear that a
“bal anci ng of interests" approach is not appropriate in this context.

8. Petitioner also requests establishnent of sixty or seventy feet as the
m ni mrum height in a metropolitan area for an amateur antenna structure so that
local authorities could not specify a lower height naxinum for an amateur
antenna. 1  Petitioner argues that such a nininmum height would ninimze

47 U.S.C. § 332(c) (7)(O(i).

MO at 954 § 7 and at 960, Y 25 n.6.
Petition at 22 and 23.

MO&O at 954 § 7 and 960 at § 25 n.6.
Petition at 27.

M2XO at 960, | 25.

Petition at 32 and 33.
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i nteraction between anateur stations and hone el ectroni c equi pment and provide
reasonabl e t enna efficiency at different amateur frequencies, M- through UHF
and beyond. Petitioner also contends that structures of that height and above
can be so located as to minimze the visual inpact, and that retractable
antennas could be used address unusual aesthetic situations, such as in
hi storic or scenic zones. W do not believe that it would be prudent or that
it is appropriate to set such a standard for amateur antennas and their
supporting structures because of varying circunstances that may occur when a
particular antenna configuration is under consideration, such as terrain or
man- made obstructions. W believe that the policy enunciated in PRB-1 is sound.

PRB-1 did not specify a %rticul ar height limtation below which a |Iocal
governnent may not regul ate. The Conmission did not want to mandate s%ific
provisions that a local authority nust include in a zoning ordinance. We
continue to believe that the standards the Conmi ssion set, that is, "reasonable
accommodation” and "mnimum practicable regulation", have worked relatively
well. Therefore, we are not persuaded that changes to the Conmission's policy
of leaving the specifics of zoning regulations to the local authority,
i ncl udi ng provisions concerning the height of an amateur antenna, are necessary
at this tinme.

9. Petitioner further requests that the Commission specifically preenpt
overly burdensone conditions and excessive costs levied by a |ocal aut hority*’n
connection with engineering certifications or issuance of antenna pernits.&2.
Specifically, Petitioner argues that assessnent of unusual costs for processing
an antenna permt application cannot be [l.zljed by the local authority as a neans
of indirectly prohibiting the antenna. Petitioner states that the sane
argunent is true of conditional use permts that require an amateur antenna to
be screened from view by the installation of mature vegetati onlZ According to
the ARRL, if full vegetative screening cannot be acconplished in a cost-
effective nmpner, a condition requiring such screening is a de facto
prohibition.BY Al though Petitioner concedes that a nunicipality may require
amateur operators to pay reasonable expenses to obtain amateur permts, the
Petitioner objects to the inposition of wunreasonable expenses because such
expenses would discourage or prohibit the installation of amateur antennas.
Petitioner also requests that the Commission declare as invalid certain |and
use restrictions based on safety considerations, such as setbacks on the
property where the antenna is to be erected, unl eséZl there are no other
alternatives that would acconplish the sane purpose. Finally, Petitioner

at 34.

MO&O at 960,  25.
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requests that the Conmssion specify that, if a local authority denies a
conditional wuse permt or a special exception request, it still has_ the
obligation to make a reasonabl e accommodation for anmateur conmunications.2 we
return once again to the position that we have stated earlier in this Oder,
that is, that the standards of "reasonable acconmobdation” and "mininmm
practicable regulation" are sufficiently efficacious as guideposts for state,
local and nunicipal authorities. We believe that the effectiveness of these
gui del i nes or standards can be gauged by the fact that a local zoning authority
woul d recognize at the outset, when crafting zoning regul ations, the potenti al
i npact that high antenna towers in heavily-populated urban or suburban |ocal es
coul d have and, thus, would draft their regulations accordingly. In addition,
we believe that PRB-1's guidelines brings to a local zoning board s awareness
that the very least regulation necessary for the welfare of the comunity nust
be the aimof its regulations so that such regulations will not inpinge on the
needs of amateur operators to engage in anateur comunications.

IV. Concl usion

10. In our view, Petitioner has not denpnstrated that the clarifications

requested are necessary. Accordingly, we conclude that the public interest
would best be served by denying the ARRL request for nodification and
clarification of Conmission policies and procedures concerning the limted

preenption of state and local regulations that affect anmateur service radio
facilities.

V. Odering d ause

11. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i) and 303(r)
of the Communications Act of 1934, as anended, 47 U. S.C. 88 154(i) and 303(r),
the petition for rule making, RwWM8763, filed by The Anerican Radio Relay
League, Inc. on February 7, 1996, |S HEREBY DENIED. This action is taken under
the delegated authority contained in Sections 0.131 and 0.331 of the
Comnmi ssion's Rules, 47 CF.R 8§ 0.131 and 0. 331.

FEDERAL CQOVMUNI CATI ONS COW SSI ON
Kat hl een O Bri en Ham

Deputy Chief, Wreless Tel econmunications
Bur eau

% 1d. at 39.



